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Abstract:

Advanced meth
¢ discovered and changed the method
nature of conception. It is now possible for a
human ovum to be fertilized outside the body
and without physical intercourse. A child can be
bom using pregnancy related technology and
cervices. These pregnancy services have
created various legal, social, moral and other
issues. These include parenting, motherhood
and citizenship. The US Supreme Court had
ruled in 1986 in the Baby ‘M’ case on the
validity of the surrogacy agreement. The Indian
Supreme Court, on the other hand, had the
opportunity to intervene on issues related to
surrogacy in the Baby Manji case. However, the
work of the Supreme Court of Indiz in this
regard could be considered weak. It lacks the
coura‘ge to deal with these issues like the
s e cemei
India became ag hyb t;‘urlsheq s much that
However, it has | : ” Rald Surrogacy.
incidence ;)f exploit. :‘ ¥ a'n ovease n the
the ART Bil) i:sue: o7, Prior {0 the passage of

] such as guardianshi
motherhood, bisth fegislratioi cit;zzsh;,}-)' legal
for a chi ' nship, etc.

a child borp through Surrogacy were unclear,

ods in the medical field
and
hav
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These questions were raised after the cq,
before the Supreme Court of India. s

Introduction:
The issue of surrogacy is ?:ng Taiseq

all over the world including India. Most of the
issues are legal issues like parenting;
Motherhood and citizenship. These questions
are very complex and serious due to lack of law,
The issue of custody and citizenship pf 2 child
born of surrogacy was first raised in| the 2008
Baby Manji case, which is the firstcase that
has Jed to the intervention of the Supreme Cout

of India.

Currently, the ART Bill and
Guidelines, 2005 reaffirm the legal stas of
parenting by separating and limiting the rol.e of
surrogate mothers. These guidelines provided
legal guardianship on the part of the othér
aspiring father. In other words, such p child B
considered a natural child for the p
inheritance.? The surrogate child will
a birth certificate with the name of t
parent and the name of the surrog2
has been omitted. Howevel ©
provisions are also inadequaté aﬂd. I
with the established principles rel2">
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in which the natural mother s
gal mother under almost all

cooe?®
qurrogacy is & WPpe of reproduction of
4l with the help of a t!\ird party in.which a
oman agrees to conceive for lhc.mtcndcd
yent. Those who cannot have children for
medical reasons of who are gay couples, can
hoose 3 child with this technical assistance.
There are tWo types of surrogacy- a) traditional
currog2acy and b) pregnancy surrogacy. in
iraditional surrogacy, they use surrogatc
mother's eggs for conception. In surrogacy
during pregnancy, embryos produced by 1VF are
mansferred from the expectant mother or donor
by laying eggs. However, both pregnancy and
childbirth carry a mental burden and health
riks for the surrogate mother. So the surrogate
mother has to formally relinquish her parental
rights and adopt the child born to the intended
parent.* Surrogacy is a process in which a
woman agrees to conceive for a couple or
another woman, for charity or financial gain.
She promises to give up at the birth of the
baby, which should be adopted by the woman
who will be the legal mother. The expressions

such as female carrier, surrogate mother,
i H ct
maternity option, pregnancy contract,
otherhood

representative pregnancy. surrogate “;

[
and pregnancy for another etc €
practice.’

¢ to this

m is
synonymous With r"’pmdu;m;; body, Frecdom
. . e fem T,
of decision refated 19 t: free from coercion and
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hout her sexunl g o
rc'cnguir.cd uler Artigle
ol Indin. Under Article 21 e
and dignity is part and |mr;cl‘:’;;|:d“ -m brh
wd personal liberty, Al rcpmulu‘c:'c “N‘“ )
p|urt of the right 1o privacy. These :::Ilzllzuil::lumlc
e ioht of women T At e
ke decsion oot e !
family planning, chiklhi:lhml'::lL:‘tn"’ -
- ' » Tull-term pregmancy,
child rearing, contraceptive use, tegal abortion
and termination of pregnancy. Reprodijctive
freedom and the use of fertility are the rights of
women. Morcover, the Supreme Court of] India
has brought reproductive rights| and
reproductive freedom under the right to privacy.

e, ,. e ris
!:rmhlwtiw lllc.twhui:;
21 ol gy (Tnu-ﬂiluliuﬁ
yacy

life

ks Lo
care,

The Supreme Court on August 24,
2017, K.S. Puttaswamy Vs. The Union of]india®
has unanimously recognized that the right to
privacy is a fundamental principle of the right to
life and personal liberty and is an integral part
of Article 21 of the Indian Constitution.
Individual autonomy and reproductive |rights
are clearly stated to be key components of the
right to privacy. individual autonomy related to
reproduction also includes decision making
related to reproduction, reproductive sc cction
and reproductive rights. In the case of Suchita
Srivastava,’ the Supreme Court has reiterated the
same view. A three-judge bench of the court
observed that women have the right to ¢hoose

reproduction during pregnancy. She can
conceive for a full period and raise children.

These rights arc an integral part of the right to
privacy, physical integrity and dignity.

The Bombay High Court has also held
a similar view in the casc of Gautam Bhatia,*
which clearly states that single woman should
have the right Lo control her body, repmr.luction
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¢ parthasarathy,’

. In the case O
and motherhood. In . ruled that the

the Andhra Pradesh High Cou e
decision to reproduce was personnl to e e
or woman and also included the right to

not to reproduce.

reme Court of India

However, The Sup
i issues, though
iled to bring clarity on the 1SSUES,
hapheld " jvacy jurisprudence

it upheld the prevailing prl y ‘
which includes individual decisions relating to

the birth of a child as part of reproductive
autonomy.’ In the above cases, the Supreme
Court has stated that individual aut(?nom')'
should be protected as a fundamental ng-;ht 1.n
our Constitution. Moreover, the vital thmgils
that reproductive liberty and right Pel:m“lsl
selling of womb as a method of reproduction.

In above cases Supreme Court stated that
Individual autonomy must be protected as
fundamental value like other fundamental rights
under our Constitution. Surrogacy is a complex
issue which has raised several issues of
individual autonomy of single parent, gay,
Jesbian, these persons also desire to have their
own children through surrogacy2. On the other
hand surrogacy involve commodification of
reproductive capacities of womenwhich poses
nm!tiple issues such as social, ethical and legal,
lncluding exploitation, baby selling, social
stigma, abandonment of babies, exploitation of
egg donors, definitions of parenthood and
cu?mdy of children, less payment of money for
being surrogate mother, have been reported's

Legislative Scenario

. Many Countries have responded
ly !o. tl‘u: legality of Surrogacy and valye
s (ici;::es. Some countries, including
Act 2004), Greece (1he Medical

¢ Reproductjop Act 2005) Isr":a

n : ae

ATE MOTHERHOOD AND REPRODUCTy

(Surrogacy Act 1996), and the
(provisions in the Criminal Code
philanthropic surrogacy under thej
Africa (Children’s Act 2005), the U
Act 1985), and several States i A“Stra“

Georgia (Health Protection Act 1997, Russ?’
(Federal Law on Fundamental Principles on th:
Protection of Citizens’ Health 20111y, Ukeain,
(Family Code of Ukraine) and some J 5, Stats
(Arkansas, California, Iflinois and Marylan & ang
Other counties largely prohibit both types of
surrogacy under law or for medjcal, ethica]
social and religious reasons. ’

ethe:rlamis
OnlY allgy,
laws. Soy "
(SUn-ogacy

In Asia, significant changes
attempts have recently been made to regyla,
commercial surrogacy. Thailand, which calls

vy, Le8245)12 213 Sral s 2021 Amoaszd (155N

Homariies and Socal Sence. E"'”N' Joumal) 124 & 13 October, 2021 - Specil s (S
Scnees s assocztion i gy, o ES AND SOCIAL SCIENCES:FINDINGS AND
Researth and IP Cel, StFrancisde Sakes College, Elec0

itself the “Health Tourism Center

of Asia”, has

attracted significant attention from forejgn

patients seeking surrogacy who
their country. Recently, however,
problems have arisen around

cannot enter
international
commercial

surrogacy. As a result, Thailand has legally
banned commercial surrogacy|for foreign
tourists, with the Assisted Reproductive
Technology Act 2015. In India, commercial
surrogacy has been practiced sin¢e 2002. The
rules of procrastination attracted foreigners for
commercial surrogacy, but it created conflict

between the surrogate mother an
parent. Thus, the Cabinet passed

d the desired
he Surrogac¥

(Regulation) Bill 2016 to regulate commercia

surrogacy,'s

Against this backdrop, the Governmett
of India has re-proposed th Surrogacy
(Regulation) Bill 2020, The Uniop Cabine! 1%

approved the Surrogacy (Regul

tion) Bill i

; the
2020. 1f it becomes law, it is likely t0 violate

right to privacy. Philanthropic sur}
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n infertile couples,
m en. The government
11 of the people.

and & s the Wi
;fe enacting it into law and
3 Y

olicy or bill should

ried India

iscussion.

- India Baby Manji casc

el e
' n the
jon about the

Baby Manji case,' there was a
rights of the child born

- qest anancy surrogacy. The case reached
ol -p ot when Baby Manji’s grandmother,
L a, challenged the Rajasthan High
ion regarding the custody. The
f .+ grandmother defended her custody.
3 ubysay]aipur-based NGO, had filed a writ
:"}:"“ in the Rajasthan High Court, arguing

S dat the grandmother had no right to take

0 Yamad
2 W’s dec is

i
oy

¥ xsody of the child that her possession was
flesal, and sought to declare it illegal as there
. wsno law relating to surrogacy.

3 The facts of the case were presented
f before the Rajasthan High Court in 2007 by a
-_“‘ hpanese couple who visited Gujarat in India
b wilh the intention of having a child through
;. dmmogacy. A well-known surrogacy clinic in
b Awnd provided surrogate mothers for
3 "mogacy contracts. There was a surrogacy
| Weement between the couple and the
’::ite mot.her. One of the facts was that the
1 ’"roga:: wife could not make ova for
%dono-r'l::]:efor?, Dr. Patel arranged for the
L ety 1 tahgam the couple made another
- Uttopg fertilize: female .donor. Concerned
| 10 this oy ;ggs with Japane.se male
. Of the Chi]dy’ ¢ becomes the biological
ey Was - After successful conception,

"‘frugate 'mplanted in the uterus of a

|
|
b

Japanese couple ital di

ey decides l:ﬂ;lcgar::tr:al dispute ang
separated and returned to Jaand ﬁnally \
st.trrogate women carrying !hepab:i)A:d e e
biological father, who finally decid:; oy
by agreement. And (he surrogate bal::: 'i:OV o
to accept. After the ful] term, the surrre v
mother gave birth to the chijg on July 25 02 s
ar'1d the custody was handed over t,o :8
biological father. He later received a bj t:
c?niﬁcate from Anand Municipality confirmip
hls.name as a biological father, During t ii
period riots broke out in Gujarat due to law ahd
order issues, the baby was shifted to 2 safe
place Jaipur Rajasthan. Where her grandmother
had come to India to take care of baby Manji
Yamada as the biological father had returned o
Japan after the visa issued to him by the
concerned government expired. Here, a dispute
arose from Satya, an NGO from Jaipur, Rajasth
ran to the High Court."”

Disappointedly Grandma then mov:
the apex court against the Rajasthan Hig|
Court. In this case, the Supreme Court ha
officially legalized commercial surrogacy an
explored its types. The court also weighed i
on several favorable factors such as advance
medical infrastructure, high internationa
demand and easy availability of surrogat
women in India. The Hon. Court said that th
present factors have facilitated the snrrog.ac)
process in India. The lack of a legal fmm.e\\orj
also transforms the surrogate indus‘n:)' ltlrl?ms
worldwide trade.' In addiﬁon.’;:jcﬁl:lg:;rd ]
been directed to g0 belore ih.t,l s of e
a special body concerned with L

The € has
H lhc (,O“rl
ad i omplainl. .
ild in case of ¢ colve
o cred the Juvenile Board fo rest

Wom )
'51:"5 2n- But in the meantime the
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ddress child a8 agy;

says the Board has the right to 2 e other
rights issucs related to surrogd y

9
matters.' s in Baby

i ue
Citizenship, birth registration Iss
Manji case

nji
After the birth of the ba:zc:’lﬂhir
Yamada, complications m'oscOd o the
citizenship and legal mothcrh(:e [:act o
problem was clear with regard to “vas g 0
father. Genetically. father anmada \ e
take her baby to Japan. Earlier, he nee o
or passport from the Japan'es.e embass;{,l e
certificate from Anand Mm;:clpalgc:l::}:ority "
Indian passport from the Passp i
. for Baby Manji Yamada to travel to Japan.
g::itmt:e prev?ailing laws of both the .counttjnis;
did not allow it and created confusion abo

travel.™
The story goes that Mr. Ikl.lf“mi
Yamada, a genetically active father, tried to
secure the aforementioned travel documents to
take the baby to Japan. The Japanese
sovernment, on the other hand, also denies
;m:y because the Japanese Civil Code does not
recognize surrogacy. The Japanese embassy in
India also rejected the child’s passport
application. Japanese Jaw does not recognize the
practice of surrogacy and on the ground that
the child born for surrogacy is of Indian
nationality. The lapanese Civil Code supports
the birth mother; the legal mother is the naturai
mother of the child, so the child born for
surrogacy cannot take a Japanese passport.
Therefore, the Japanese Embassy in India
e e M i« s o
panese Civil Code does

not recognize surrogate children

‘ and oni
fecognizes women who hay :

e given birth as

disappointed when the Passpory Authg: S0
[ndia demanded the child’s birth g ;ﬁm:e‘y of
birth certificate should confirm the gy,
mother and father as per legal pro ision:f the
birth certificate issued by Anand Uﬂici. N
mentions that Yamada is the biologiéa) fat:::rll
the baby. However, it was also certifieq by 1
aspiration Infertility Clinic. But rer,
ambiguity and confusion about the pame of
mother in front of Anand municipal official %
Baby Manji has three mothers, one anonym;us
egg donor, another a surrogate mothe, and
third mother. Therefore, Anand Naga] Paji, Wag
confused due to uncertainty about the Mother'
name, so instead of issuing the certificate, 4,
case was referred to the National Passpy
Authority for further advice. The qffice of the
Chief Registrar, Delhi, handed over the office of
Anand Municipality to her biological father
This was the baby’s first successful move
toward Japan.

Now it will be easier for her to get an
Indian passport or a Japanese visa before going
to Japan. Citizenship issues arose; When the
Japanese Foreign Ministry requires Yamada to
adopt a child first, he may be granted a
Japanese visa. So Yamada was requi ed to adopt
a child, but Indian adoption law do¢s not allow
single parents to adopt a ¢ ild, only
guardianship is allowed under the law. If be
wants to get a passport, he must dp so. Only
ICMR guidelines are in place but they ar ot
mandatory either. According to the guidelines, 3
baby born to a surrogate mother wil.l l?e ‘::
biological and legal child of the c0 jssioning

lege!
ict between| the =5
parent, The conflict b s struck

mother, provisions and the surrogacy PrFe
a5, 218 pmi sy Gt Gy again. With a view to resolving the_
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ﬂJAY . .
st and guardianshlp, th.e Government of
‘iﬂmsmpc certificate of identity to Baby

.. josY
fod?®

,AaﬂJ‘

porn by surrogacy. The identity
o1t nains valid for one year. It is issued
ceﬁiﬁca e | dentiﬁcaﬁo“ of a stateless person
ol Lrefofe Joes not contain religion,
" th’s Jame and nationality. After the
r o of the Supreme Court, the

of Jaipur issued the birth certificate 2
acain hit by conflicting situations among
rovisions and which is created by
rocedure.”With view to resolve
of citizenship and parenting, the
f India issued identity certificate to
yamada a child born through
identity certificate remains valid
is issued only for identification
| of stateless person and therefore it does not
. comain religion, mother’s name, and
| prionality.*The birth certificate was issued by
" Jaipur authorities after the Supreme Courts
itervention.2® The Surrogacy Bill has also
prescribed intended parent would be parent of

swrogate child.”’

A

-

s 2
€ '
—
o

jties

slln'ogac
quesﬁon
vernment ©
the baby Mal'lji
qarogacy”* THE
for one yeah it

2. Jan Balaz Case

Similarly, cross-border surrogacy
sparked the Jan Balaz case. Almost all issues
like citizenship, birth registration were the same.
And these questions were put before the bench
Of Gujarat High Court. Whether a child born by
::;(’gacy is eligible for birth registration under
ad:il:elaw and.second]y he can be considered
g n of India. In fact, the story was that on
m":'y 4, 2008, twins were born to an Indian
ndiag:,t; mother. The German couple came 10
He chos:"e a .child genetically related to them.
“Cause jf Gujarat in India for surrogacy
was famous for surrogacy, Where

oy B B pricy G e P S neir0

h'e""fl!nau MHMRM (A Quariery Intemabonal Mukistera
“”%1 isciplinary Conference : RESEARCH IN HU

o
WS. a ation wih the

c . an
term. The Germarl’y theijr chilg for

children Naturally

ne sutrogacy, i
clinic took the husband’s sp:ZmT::da:p:T W
ertilized

the egg obtained f;

the healthy embrr;c:n \\trl;: (::1",:2 aft:r 'Wh o
surrogate mother’s womb. Such infe':i:ityl:r 'he
make the surrogate mother fully aware o lcz
terms of the contract that after delivery she
must deliver the child to the commissioning
couple, after delivery to the parents 'h:
commission the twin babies from German
according to the contract.

The facts seemed simple and
straightforward but the matter turned sour sthen
the biological father of the twins went tq the
birth registration office in Anand munifi lity.
They registered the birth of the. child|and
accordingly jssued them a birth certificate yndet

the Birth and Death
the name of the
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gsions gacy leads to
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rrogate mother.

cal and legal questions
ich are complicated.

c
e, u
ThP oitation of s
e¥ i
are several eth!
Ther® urrogacy wh

P olved i o
. 10 speciﬁc law governing issues

ere 15
o Surrogacy.

s §
relaima . )
of surrogacy is misused by

The ::;;g people with the help of power
domt

and money-

ions
suggest!

ere is diré need of _
:-nhisuse of surrogacy and conflict of legal

provisions under various laws. It should be
enacted on urgent basis.

There has to be clear provisions as to the
citizenship of children born through
surrogacy procedure,
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